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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

G.R Case No. 1070/2015 

u/s 341/294/323/506/34 IPC. 

State of Assam 

                                                   -Vs- 

1. Dilip Kalita 

2. Hitesh Kalita 

3. Chandan Kalita.....Accused(s) 

 

PRESENT: D.M. Hussain, AJS. 

 

ADVOCATES APPEARED: 

For the state         : Mr. A. Barman, A.P.P. 

For the accused    : Ms. N. Alam, Advocate. 

Dates of evidence  : 23-06-2016, 05-01-2017, 26-04-2017, 20-09-2017,   

   27-11-2017, 29-01-2018 & 24-09-2018 

Date of argument  : 15-11-2018 

Date of judgment  : 29-11-2018 

 

JUDGMENT 

PROSECUTION CASE: 

1. The prosecution case in brief as unfolded from the complaint dated 29-

06-2015 filed by Sri Chandra Kalita is that on 25-06-2015 at about 5:00 pm the 

complainant Sri Chandra Kalita was sitting under three near his shop at Poila 
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Chowk. At that time the accused persons namely Dilip Kalita, Hitesh Kalita and 

Chandan Kalita 'gharoed' him and threatened to kill him. Accused Dilip Kalita and 

Chandan Kalita hit him with a hammer on his face and accused Chandan Kalita 

kicked him on his hips and hit him with the handle of a knife. The other accused 

persons 'gharoed' him and instigated to assault him due to which he sustained 

grievous injuries over his body. He took medical treatment at government 

medical. 

2. The said complaint was forwarded to O/C Nalbari P.S. for registering a 

case where it was received and registered as Nalbari P.S. case no. 496/15 u/s 

341/294/325/506/34 IPC dated 16-07-2015. After completion of investigation 

charge-sheet no. 283 dated 10-08-2015 was submitted against the accused Dilip 

Kalita, Hitesh Kalita and Chandan Kalita u/s 341/294/323/506/34 IPC. Copy was 

furnished to the accused persons. Particulars of offence u/s 341/294/323/506/34 

IPC were read over and explained to the accused persons to which they pleaded 

not guilty and claimed to be tried. 

3. POINTS FOR DETERMINATION: 

i) Whether on 25-06-2015 at about 5:00 pm the accused persons in furtherance 

of common intention wrongfully restrained the informant and thereby committed 

an offence punishable u/s 341/34 IPC? 

ii) Whether on 25-06-2015 at about 5:00 pm the accused persons in furtherance 

of common intention uttered obscene words in or near public place to the 

annoyance of the informant and thereby committed offence punishable u/s 

294/34 IPC? 

iii) Whether on 25-06-2015 at about 5:00 pm the accused persons in furtherance 

of common intention voluntarily caused hurt to the informant and thereby 

committed an offence punishable u/s 323/34 IPC? 

iv)  Whether on 25-06-2015 at about 5:00 pm the accused persons in 

furtherance of common intention threatened the informant with injury to his 

person, reputation or property intending to cause alarm and thereby committed an 
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offence punishable u/s 506/34 IPC? 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

The prosecution examined eight witnesses while the defence declined to adduce 

any evidence. The statement in defence of the accuseds u/s 313 Cr.P.C. were 

recorded wherein they denied their involvement with the alleged offences. I have 

heard the arguments advanced by learned counsels of both sides and also 

perused the evidence available on record, my findings with reasons are as 

follows: 

5. PW 1 Chandra Kalita deposed that the incident took place on 25-06-2015 

at about 4:35 pm. He has a shop at Poila Chowk. As it was hot he came home for 

taking bath keeping the keys of his shop in the hand wood cuter Praneswar Das 

and told him to open the shop. After taking bath he came to his shop and saw 

that Praneswar was sitting in front of his shop with the lock in his hand who told 

him that he was crying as Chandan Kalita told him something. He asked Chandan 

Kalita as to what he told Praneswar. A quarrel took place with Chandan Kalita. 

After 5/6 days Dilip Kalita elder brother of Chandan Kalita came to his shop while 

he was at his home and asked Praneswar about him and threatened to assault 

him and Praneswar. On the same day at about 4:35 pm while he was sitting 

under a tree at Poila Chowk Dilip Kalita went to his house and threatened his old 

aged mother. Thereafter, Dilip Kalita came to the place where he was sitting and 

slapped him and hit him with a hammer. 2/3 drops of blood came out. Abul 

dragged Dilip. The quarrel took place for about one minute. Chandan Kalita 

brought one knife and placed it on his hips and asked to seek pardon from Dilip 

Kalita. He came to the shop and then went to his house. He went to medical. 

6. During cross-examination he deposed that he filed the 'ejahar' on the 

next day of the incident. The FIR was written as per his instruction. He admitted 

that he has not stated in the FIR that Chandan verbally abused Praneswar and 

that he found Praneswar sitting in front of the shop crying. He admitted that he 

has not stated in the 'ejahar' that after 5/6 days Dilip Kalita came to his shop and 

asked Praneswar Kalita about him. The accused persons are his related brothers. 
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The incident took place on 25-06-2016. He filed the 'ejahar' on 26-06-2016. 

7. PW 2 Padum Haloi deposed that the incident took place at about 5:00 pm. 

He was at Poila Chowk and was working outside a shop. Chandra Kalita was 

sitting under a tree near the shop. Dilip came and slapped Chandra. Dilip took 

one hammer from his shop and hit Chandra over his face causing injuries. He 

does not know when Dilip kept back the hammer in his shop. 

8. During cross-examination he deposed that he does not as to why the 

quarrel took place. He was doing welding works outside the shop. Dilip took the 

hammer from his shop before he could restrained him. He does not know the 

names of the person who came to the place of occurrence. 

9. PW 3 Baneswar Das deposed that he does not know anything about the 

incident. 

10. PW 4 Hemanta Kalita deposed that the incident took place in the year 

2015 in the evening time. He has a tea stall at Poila ASEB chowk. When he came 

to open his shop he saw Dilip Kalita assaulting Chandra Kalita with a hammer 

over his face. One/two drops of blood came out from the face of Chandra. 

11. During cross-examination he deposed that he has not seen the incident 

from starting. He touched the hammer and it was rough. Chandra Kalita is the 

son of his 'bor deuta' and Dilip Kalita is the son of his 'khura'. 

12. PW 5 Dr. Arun Ch. Barman (M.O.) deposed that on 25-06-2015 he was 

working as Medical Officer at SMK Civil Hospital. On that day at 7:45 pm he 

examined Chandra Kalita and found – abrasion and swelling on right side of face. 

In his opinion the injury was simple, fresh and caused by blunt object. The injury 

report has been exhibited as Exhibit 2. 

13. During cross-examination he deposed that the injury may occur due to fall 

on hard substance. 

14. PW 6 Sayed Bulbul Hussain (I.O.) deposed that  on 16-07-2015 he was 

working as Attached Officer at Nalbari P.S. On that day an 'ejahar' filed by 
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Chandra Kalita was received and registered as Nalbari P.S. case no. 496/15 u/s 

341/294/325/506/34 and he was endorsed to investigate the case. He visited the 

place of occurrence, drew sketch map and recorded the statement of witnesses. 

The accused persons namely Dilip Kalita, Hitesh Kalita and Chandan Kalita could 

not be arrested as they were absconding. He collected the medical report of 

victim Chandra Kalita. After completion of investigation he submitted charge-

sheet against the accused persons u/s 323/294/506/34 IPC.       

15. During cross-examination PW 6 deposed that as per the 'ejahar' the 

incident is of 25-06-2015. The 'ejahar' was filed on 16-07-2015. He did not find 

Praneswar Das and Abul Ali at the place of occurrence so, he did not record their 

statement. PW 1 Chandra Kalita did not state before him that the accuseds 

threatened and verbally abused Praneswar and Abul Ali took him to medical in 

injured condition. PW 1 did not state before him that the accused Dilip Kalita 

assaulted him with a hammer. PW 2 Padum Haloi did not state before him that 

the accused Dilip took a hammer from his shop to hit Chandra Kalita. PW 4 

Hemanta Kalita did not state before him that he saw the incident. The informant 

examined himself at medical. 

16. CW 1 Praneswar Das deposed that the incident took place at about 5:00 

pm at Poila Chowk. At the time of the incident he was cutting wood in the shop 

of Chandra Kalita near the chowk. Chandra Kalita was sitting near the iron shop. 

Dilip Kalita slapped Chandra Kalita and brought one hammer and hit over the 

face  of Chandra Kalita. The younger brother of Dilip came and placed one knife 

on his hips and told him to seek pardon from his elder brother. At that time Arup 

Kalita, Hemanta Kalita, Abul were present at the place of occurrence. He has 

seen the incident. Abul dragged Dilip Kalita from the place of occurrence. 

Chandra came to medical who sustained injuries in his face. 

17. During cross-examination he deposed that he was cutting wood in the 

shop of Chandra Kalita since 30 years. He has good relationship with Chandra 

Kalita. Dilip Kalita at first told Chandra 'Aai zamidar' and thereafter, slapped him. 

18. CW 2 Md. Abul Ali deposed that the incident took place at about 4:35 pm 
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at Poila Chowk. Chandra Kalita was sitting under a tree. Dilip Kalita came and hit 

Chandra Kalita on his face with his hand. Dilip Kalita took one hammer from the 

nearby shop and showed Chandra Kalita that he would assault. He saw the 

incident. 

19. It appears that PW 1 Chandra Kalita deposed that the incident took place 

on 25-06-2015 at about 4:35 pm while he was sitting under a tree at Poila Chowk 

Dilip Kalita came and slapped him and hit him with a hammer. 2/3 drops of blood 

came out. Abul rescued him.  PW 2 Padum Haloi deposed that Chandra Kalita 

was sitting under a tree near the shop , Dilip came and slapped Chandra , he 

took one hammer from his shop and hit Chandra over his face causing injuries. 

PW 4 Hemanta Kalita deposed that when he came to open his shop he saw Dilip 

Kalita assaulting Chandra Kalita with a hammer over his face he saw One/two 

drops of blood came out from the face of Chandra.  CW 1 Praneswar Das 

deposed that Chandra Kalita was sitting near the iron shop, Dilip Kalita slapped 

Chandra Kalita and brought one hammer and hit over the face  of Chandra Kalita. 

CW 2 Md. Abul Ali deposed that the incident took place at about 4:35 pm at Poila 

Chowk. Chandra Kalita was sitting under a tree. Dilip Kalita came and hit Chandra 

Kalita on his face with his hand. Dilip Kalita took one hammer from the nearby 

shop and showed Chandra Kalita that he would assault. 

20.  It appears that PW 5 Dr. Arun Ch. Barman (M.O.) deposed that on 25-06-

2015 he was working as Medical Officer at SMK Civil Hospital and on that day at 

7:45 pm he examined Chandra Kalita and found – abrasion and swelling on right 

side of face. In his opinion the injury was simple, fresh and caused by blunt 

object. 

21. PW 1 deposed that Chandan Kalita brought one knife and placed it on his 

hips and asked to seek pardon from Dilip Kalita. CW 1 deposed that the younger 

brother of Dilip came and placed one knife on his hips and told him to seek 

pardon from his elder brother. 

22. It appears that PW 6(I.O) deposed that as per the 'ejahar' the incident is 

of 25-06-2015. It appears that the ejahar was filed on 29-06-2015. It has been 



G.R. Case No. 1070/2015 

-7- 

stated in the 'ejahar' that there was delay in writing the same so, there was delay 

in its filing. 

23. It appears that the version given by eye witnesses is well supported by 

medical evidence on record and there is no ground to disbelieve the medical 

evidence (Exhibit 2). 

24. It appears that the I.O has not seized any hammer. But the prosecution 

case finds proved based on the testimony of the victim himself and the eye 

witnesses corroborated by the medical evidence. 

25. While appreciating the evidence of eye-witnesses, I find that apart from 

minor inconsistencies inspite of lengthy cross-examination the defence could not 

shake the credibility of the PWs. In the deposition of witnesses there are always 

some normal discrepancies however honest and truthful they may be but there 

appears to be no justifiable ground to disbelieve the testimony of the eye 

witnesses and the omissions in the statement recorded by the I/O does not 

render the prosecution case fatal. 

26. It appears that the prosecution failed to prove charge u/s 341/294/506  

IPC against the accused persons. The prosecution has not been able to prove 

common intention but I find accuseds Dilip Kalita & Chandan Kalita liable for 

individual acts of commission of offence. The prosecution failed to bring home 

charge against accused Hitesh Kalita beyond all reasonable doubt and he is 

accordingly acquitted and set at liberty forthwith. 

27. On appreciation of the testimony of witnesses and the materials available 

on record, I find that prosecution has been able to prove its case beyond 

reasonable doubt for offence u/s 323 IPC against accused Dilip Kalita and u/s 352 

IPC against accused Chandan Kalita. I hold accused Dilip Kalita guilty u/s 323 IPC 

& Chandan Kalita guilty u/s 352 IPC and convict them there under. Considering 

the facts and circumstances of the case, I am of the opinion that this is not a fit 

case to invoke the provision of Probation of Offenders Act, 1958. The convicts 

pleaded to be dealt leniently. Considering the nature of offence, I sentence the 

convict, Dilip Kalita to pay fine of Rs.1,000/- (Rupees one thousand) for offence 
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u/s 323 of Indian Penal Code and i/d of payment of fine to undergo simple 

imprisonment for 15 days and I sentence convict, Chandan Kalita to pay fine of 

Rs.300/- (Rupees three hundred) for offence u/s 352 of Indian Penal Code and 

i/d of payment of fine to undergo simple imprisonment for 7 days. The fine 

amount if recovered from the convicts be paid to victim Chandra Kalita as 

compensation. 

A copy of the judgment be furnished to the convict free of cost. 

Given under my hand and seal of this court on this 29th day of November, 2018. 

 

                                                           Addl. Chief Judicial Magistrate  
                                                  Nalbari 

 

 

 

 

APPENDIX 

 

Witnesses for the prosecution 

PW 1- Chandra Kalita, informant 

PW 2- Padum Haloi 

PW 3- Baneswar Das 

PW 4- Hemanta Kalita 

PW 5- Dr. Arun Ch. Barman (M.O.) 

PW 6- Sayed Bulbul Hussain (I.O.) 

Witnesses for the defence 

None 

Prosecution Exhibits 

Exhibit 1- 'ejahar' 
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Exhibit 1(1) & 1(2)- Signature of the informant 

Exhibit 2- Injury report 

Exhibit 2(1)- Signature of M.O. 

Exhibit 3- Sketch map. 

Exhibit 3(1)- Signature of I.O. 

Exhibit 4- Charge sheet. 

Exhibit 4(1)- Signature of I.O. 

Defence Exhibits 

None 

Court witnesses 

CW 1- Praneswar Das 

CW 2- Abul Ali 

 

                                                 Addl. Chief Judicial Magistrate 
                                                     Nalbari 

 

29-11-2018 

  Accused persons are present. Judgment is pronounced and delivered 

in open court. 

  It appears that the prosecution failed to prove charge u/s 

341/294/506  IPC against the accused persons. The prosecution has not been able to 

prove common intention but I find accuseds Dilip Kalita & Chandan Kalita liable for 

individual acts of commission of offence. The prosecution failed to bring home charge 

against accused Hitesh Kalita beyond all reasonable doubt and he is accordingly 

acquitted and set at liberty forthwith 

  On appreciation of the testimony of witnesses and the materials 

available on record, I find that prosecution has been able to prove its case beyond 

reasonable doubt for offence u/s 323 IPC against accused Dilip Kalita and u/s 352 

IPC against accused Chandan Kalita . I hold accused Dilip Kalita guilty u/s 323 IPC & 
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Chandan Kalita guilty u/s 352 IPC and convict them there under. Considering the 

facts and circumstances of the case, I am of the opinion that this is not a fit case to 

invoke the provision of Probation of Offenders Act, 1958. The convicts pleaded to be 

dealt leniently. Considering the nature of offence, I sentence the convict, Dilip Kalita 

to pay fine of Rs.1,000/- (Rupees one thousand) for offence u/s 323 of Indian Penal 

Code and i/d of payment of fine to undergo simple imprisonment for 15 days and I 

sentence convict, Chandan Kalita to pay fine of Rs.300/- (Rupees three hundred) for 

offence u/s 352 of Indian Penal Code and i/d of payment of fine to undergo simple 

imprisonment for 7 days. The fine amount if recovered from the convicts be paid to 

victim Chandra Kalita as compensation. 

  A copy of the judgment be furnished to the convict free of cost. 

 Hence, this case stands disposed of. 

           Addl. Chief Judicial Magistrate,      
  Nalbari 

Later on , 

 Seen the prayer of the accuseds Dilip Kalita and Chandan Kalita 

vide petition no. 6030/18 for allowing them to remain on previous bail as they 

intend to file an appeal against the judgment. Prayer is allowed till next date. 

 Fix on 29-12-2018 for payment. 

 

  Addl. Chief Judicial Magistrate, 
       Nalbari 

 

 

 

 

 


